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Capital Felony Case Amendments
2026 GENERAL SESSION
STATE OF UTAH
Chief Sponsor: Candice B. Pierucci
Senate Sponsor:

LONGTITLE
General Description:
This bill amends statutes related to capital felony cases.
Highlighted Provisions:
Thisbill:
» defines {terms} and modifiestermsrelated to capital felony cases;

» clarifies the statutory provisions regarding a sentencing proceeding in a capital felony case;

> reguires the sentencing court to advise a defendant in a capital felony case of the right to adirect
appeal and of the statutory provisions for postconviction relief;

> reguires the sentencing court to appoint appellate counsel for a defendant who is sentenced to
death;

» modifies the automatic review process by the Utah Supreme Court in a capital felony casein
which the defendant is sentenced to death;

» addresses the priority of capital felony cases,

» addresses the extension of areport on a defendant’'s competency to stand trial;

>
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allows for the appointment of a psychologist to determine if a defendant is intellectually disabled

when a prosecutor intends to seek a sentence of death;

» modifies statutory provisions regarding the pretrial process for determining whether an individual
isintellectually disabled and not subject to a sentence of death;

» alowsfor an appeal of an order determining whether a defendant is intellectually disabled and
not subject to a sentence of death;

» clarifies statutes regarding the execution of a sentence of death;

» modifies the requirements for a stay or suspension of a sentence of death and for an order of
execution;

» modifies statutory provisions regarding a notification of pregnancy or incompetency of an inmate
who is sentenced to death;

» addresses a petition for an inquiry on whether a defendant is competent to be executed, including
the requirements for a successive petition;

» amends the examination process for a petition to determine whether an inmate is competent to be
executed,

» addresses the procedures when there is afinding of competency or incompetency for an inmate
sentenced to death;

» amends the subject matter jurisdiction of the Utah Supreme Court and the district court with
regard to a capital felony case;

» provides that the Utah Supreme Court, after adirect appeal, appoint defense counsel to represent
an individual sentenced to death on a petition for postconviction relief;

» requires the Utah Supreme Court to maintain alist of qualified defense counsel for purposes of
appointing defense counsel for an individual sentenced to death on a petition for postconviction relief;

» increases the amount of attorney fees and litigation expenses that a court may authorize for a
petition for postconviction relief in a death penalty case;

> repeals a statute pertaining to capital cases; and

» makes technical and conforming changes.
Money Appropriated in thisBill:

None
Other Special Clauses:

None
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Utah Code Sections Affected:
AMENDS:
76-3-206 , as last amended by Laws of Utah 2016, Chapter 277
76-3-207 , aslast amended by Laws of Utah 2016, Chapter 277
77-15-5, aslast amended by Laws of Utah 2025, Chapter 46
77-15a-104 , as last amended by Laws of Utah 2023, Chapter 330
77-15a-105, aslast amended by Laws of Utah 2023, Chapter 330
77-18a-1, aslast amended by Laws of Utah 2021, Second Special Session, Chapter 4
77-19-6 , aslast amended by Laws of Utah 2008, Chapter 382
77-19-8 , aslast amended by Laws of Utah 2011, Chapter 165
77-19-9, aslast amended by Laws of Utah 2008, Chapter 382
77-19-10, aslast amended by Laws of Utah 2025, Chapter 299
77-19-203, as last amended by Laws of Utah 2025, Chapter 46
77-19-204 , as last amended by Laws of Utah 2023, Chapter 330
77-19-205 , as last amended by Laws of Utah 2023, Chapter 330
78A-3-102 , as last amended by Laws of Utah 2025, Second Special Session, Chapter 3
78A-5-102 , as last amended by Laws of Utah 2025, Chapter 426
78B-9-202 , aslast amended by Laws of Utah 2022, Chapter 120
ENACTS:
77-19-202.5 , Utah Code Annotated 1953
77-19-203.5, Utah Code Annotated 1953
77-19-204.5 , Utah Code Annotated 1953
REPEALS AND REENACTS:
77-19-201 , as last amended by Laws of Utah 2005, Chapter 71
77-19-202 , as last amended by Laws of Utah 2008, Chapter 382
RENUMBERS AND AMENDS:
77-15a-101.1 , (Renumbered from 77-15a-102, as last amended by Laws of Utah 2016, Chapter
115)
77-15a-101.5, (Renumbered from 77-15a-101, as last amended by Laws of Utah 2016, Chapter
115)
REPEALS:
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77-15a-103, aslast amended by L aws of Utah 2016, Chapter 115

77-18a-2 , as enacted by Laws of Utah 1990, Chapter 7
77-19-7 , aslast amended by Laws of Utah 1994, Chapter 13

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 76-3-206 is amended to read:
76-3-206. Capital felony -- Penalties.
(1) [Aperson] Anindividual who has pled guilty to or been convicted of a capital felony shall be
sentenced in accordance with this section and Section 76-3-207.
@)
(a) If the[person] individual described in Subsection (1) was 18 years [of-age] old or older at the time
the offense was committed, the sentence shall be:
(i) death;
(if) an indeterminate prison term of not less than 25 years and that may be for life; or
(iii) on or after April 27, 1992, life in prison without parole.
(b) Subsections (2)(a)(i) and (2)(a)(iii) do not apply if the [person-wasyounger-than-18-yearsof

age] individual was under 18 years old at the time the offense was committed and was sentenced on

or after May 10, 2016.

Section 2. Section 76-3-207 is amended to read:
76-3-207. Capital felony -- Sentencing proceeding -- Appeals.

1)
(8 When a defendant has pled guilty to or been found guilty of a capital felony, [there shall-befurther
i ore-the-eourt-orjury-ontheissue ef-sentenee] afurther proceeding shall immediately

be conducted on the issue of the defendant's sentence for the capital felony.
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(b) [tnthecaseof-apleaof] When adefendant has pled guilty to a capital felony, the sentencing
[ preceedings-shal-be] proceeding described in Subsection (1)(a) is conducted before:

(i) ajury[-er]; or

(ii) upon request of the defendant and with the approval of the court and the consent of the prosecution,
[by-the-eourt-whieh] the court that accepted the plea.

(©

(i) When a defendant has been found guilty of a capital felony, the [proeeedingsshalt-be] sentencing

proceeding described in Subsection (1)(a) is conducted before]-the-eeurt-orjury-which-foeund-the

Ao onaant-o alda
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(A) thejury that found the defendant guilty; or

(B) the court upon awaiver by the defendant of the sentencing proceeding being conducted before a

jury, with approval of the court and the consent of the prosecution.

(i) If circumstances make it impossible or impractical to [reconvene] continue with the samejury for
the [senteneing-proceedings| sentencing proceeding, the court may dismiss that jury and convene a

new jury for the [proeceedings] proceeding.
(d) If aretria of the sentencing [proceedings] proceeding is necessary as a consequence of aremand

from an appellate court, the sentencing authority [shall-be-determined-asprovided-in] is determined
in accordance with Subsection [(6)] (13).

2

(@ In [eapital-sentencingproeceedings] a sentencing proceeding described in Subsection (1)(a), evidence
may be presented on:

(i) the nature and circumstances of the crime;

(ii) the defendant's character, background, history, and mental and physical condition;

(i) thevictim and the impact of the crime on the victim's family and community without
comparison to other persons or victims; and

(iv) any other factsin aggravation or mitigation of the penalty that [the-court-considers| are relevant
to the sentence.

(b)
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| Relevant and reliable
evidence may be received regardless of [its] the evidence's admissibility under the [exclusionary
Jrules of evidence.

(i) The [state'sattorney] prosecuting attorney and the defendant shall be permitted to present argument
for or against the sentence of death.

(3) Aggravating circumstances include those outlined in Section 76-5-202.

(4)

(a) Asusedin this Subsection (4), "mental condition" does not include an abnormality manifested
primarily by repeated criminal conduct.

(b) Mitigating circumstances include:

[(a)] (i) the defendant has no significant history of prior criminal activity;

[(b)] (ii) the homicide was committed while the defendant was under the influence of mental or
emotional disturbance;

[€€)] (iii) the defendant acted under duress or under the domination of another person;

[(e)] (iv) at thetime of the homicide, the capacity of the defendant to appreciate the wrongful ness of
[his] the defendant’'s conduct or to conform [his] the defendant’s conduct to the requirement of law

was impaired as aresult of amental condition, intoxication, or influence of drugg[;-exeept-that

by-repeated-erimina-conduct];

[(e)] (v) theyouth of the defendant at the time of the crime;

[(F)] (vi) the defendant was an accomplice in the homicide committed by another [person] individual
and the defendant's participation was relatively minor; and

[€g)] (vii) any other fact in mitigation of the penalty.

5

[{&)] The court or jury, asthe case may be, shall retire to consider the [penalty] defendant's sentence.

{[} Exceptasprovidedin-Subsections76 O7-5(2)-and-76 06(2)(b),+r-alproceedingsbefe
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(6)

(a) Except as provided in Subsections 76-3-206(2)(b) and 76-3-207.5(2), the court shall instruct ajury
in a sentencing proceeding for a capital felony on the punishment to be imposed in accordance with
this Subsection (6).

(b) The [death-penalty] sentence of death shall only be imposed if, after considering the totality of the
aggravating and mitigating circumstances, the jury is persuaded beyond a reasonable doubt that:

(i) total aggravation outweighs total mitigation[;-a
that] ; and

(ii) the imposition of the [death-penalty] sentence of death isjustified and appropriate in the
circumstances.

(c) If thejury reports a unanimous [agreement] decision to impose the sentence of death, the court shall:

(i) dischargethe jury; and[-{{} shal]

(ii) impose the sentence of death.

[(e)]

(d) If thejury isunable to reach a unanimous decision imposing the sentence of death, the jury shall
[then-]determine whether the penalty of lifein prison without parole shall be imposed, except as
provided in Subsection 76-3-207.5(2).

(e) The penalty of lifein prison without parole shall only be imposed if the jury determines that the
sentence of life in prison without parole is appropriate.

(f) If thejury reports agreement by 10 jurors or more to impose the sentence of life in prison without
parole, the court shall:

(i) discharge the jury[-and-shalt] ; and

(i) impose the sentence of life in prison without parole.

(g) If 10jurorsor more do not agree upon a sentence of lifein prison without parole, the court shall:

(i) dischargethejury; and

(i) impose an indeterminate prison term of not less than 25 years and which may befor life.

[(eh] (7)

conducted before the court as described in Subsection (1)(b) or (c), the court shall determine the
appropriate penalty according to the standards of [Subsections{5)(b)-and-{€)] Subsection (6).
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[(e)] (8) If the defendant is sentenced to more than one term of life in prison with or without the
possibility of parole, or in addition to a sentence of life in prison with or without the possibility of
parole the defendant is sentenced for other offenses [whiteh] that result in terms of imprisonment, the
[fudge] court shall determine whether the terms of imprisonment shall be imposed as concurrent or

consecutive sentences in accordance with Section 76-3-401.

(©)]
(a) If adefendant is sentenced to death, the court shall:
(i) advisethe defendant , at the sentencing proceeding , of the defendant's right to a direct

appea and of the provisions for postconviction relief in Title 78B, Chapter 9, Part 1, Generdl

Provisions; and

(i) appoint appellate counsel for the defendant in accordance with the requirements for a capital
case under Rule 8 of the Utah Rules of Criminal Procedure and Title 78B, Chapter 22, Indigent
Defense Act.

(b) Subsection (9)(a)(ii) does not prevent the defendant from obtaining private counsel or waiving the

appointment of appellate counsal.

(10)
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(a) If adefendant is convicted and sentenced to death for a capital felony and the defendant waives the

defendant's right to an appeal or fails to file atimely notice of appeal:

(i) thejudgment is subject to automatic review by the Supreme Court as to whether there was
manifest injustice; and

(ii) the sentencing court shall prompitly certify the entire record of the defendant's case to the

Supreme Court.

(b) The Supreme Court shall conduct the automatic review of a defendant's case { deseribedin
Subsection{(10)(a)(i)-} within 120 days after the day on which the sentencing court certifies the
entire record of the defendant's case.

(c) Except as provided in Subsection (10)(d), an automatic review { deseribed-in-Subsection(10)(a)} is
conducted without briefing from any party.

(d) If the Supreme Court determines that the conviction should be modified, or the conviction or

sentence should be vacated, upon an automatic review { describedin-Subsection{10}a)} :
(i) the Supreme Court shall request that the attorney general submit briefing to address the error for
which the Supreme Court determined that the conviction should be modified or the conviction or

sentence should be vacated; and

(ii) the Supreme Court may appoint an amicus curae to submit briefing in place of the defendant.

(e) Upon any briefing described in Subsection (10)(d), the Supreme Court may modify the conviction,

or affirm or vacate the conviction or sentence, of the defendant.

(11)

(a) A reversible error in a sentencing proceeding for a capital felony does not result in the reversal of

the conviction for the capital felony.

(b) If the Supreme Court remands a capital felony case for a new sentencing proceeding, all exhibits

and atranscript of all testimony and other evidence that was properly admitted in the prior trial and

sentencing proceeding are admissible in the new sentencing proceeding.

(12)

(@) Anautomatic review described in Subsection (10) has priority over all other cases before the

Supreme Court.

(b) An appeal or petition for extraordinary relief in a capital felony case has priority over all noncapital

felony cases before the Supreme Court and should be expedited.
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(c) A petition for post-conviction relief in a capital case has priority over all other casesin the district

court, except for atrial of acapital felony case, and should be expedited.

(13) On aremand for a new sentencing proceeding, the new sentencing proceeding is conducted before:

(a) except as provided in Subsection (13)(b) or (c), anew jury if:

(i) the prior sentencing proceeding was conducted before ajury; or

(ii) the prior sentencing proceeding was conducted before the court and the original trial judge is unable

or unavailable to conduct the new sentencing proceeding;
(b) theorigina tria judgeif:
(i) the defendant waives the new sentencing proceeding being conducted before a jury, with the

approval of the court and the consent of the prosecution; and

(ii) the prior sentencing proceeding was conducted before the court; or

(c) anew trial judgeif:

(i) the defendant waives the new sentencing proceeding being conducted before a jury, with the

approval of the court and the consent of the prosecution; and

(ii) theoriginal trial judge is unable or unavailable to conduct the new sentencing proceeding.

[(A] (14) If the [penalty] sentence of death is held to be unconstitutional by the Utah Supreme Court or
the United States Supreme Court, the court having jurisdiction over a[persen] defendant previously
sentenced to death for a capital felony shall:

(a) causethe [person] defendant to be brought before the court[;-and-the-court-shall-] ; and

(b) sentence the [person] defendant to life in prison without parole.

[(8)] (15)

(a) If the appellate court's final decision regarding any appeal of a sentence of death precludes the
imposition of [the- death-penalty{] the sentence of death} -dueto{[} mental-retardation{] intelectual
disability} -or-subaverage genera-intellectual-functioning-under-Section 5a-101] the sentence
of death due to an intellectual disability as described in Section 77-15a-101.5, the court having
jurisdiction over a defendant previously sentenced to death for a capital felony shall:

(i) cause the defendant to be brought before the [ senteneing-court,-and-the-court-shall] court; and
(ii) sentence the defendant to life in prison without parole.

(b) If the appellate court precludes the imposition of the [death-penalty] sentence of death under
Subsection [(8)}(a)] (15)(a), but the appellate court finds that sentencing the defendant to lifein
prison without paroleislikely to result in amanifest injustice, [it] the appellate court may remand

-10-
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the case to the sentencing court for [further-senteneing-proceedings] a sentencing proceeding

to determine if the defendant should serve a sentence of life in prison without parole or an

indeterminate prison term of not less than 25 years and which may be for life.
Section 3. Section 77-15-5 is amended to read:
77-15-5. Order for hearing -- Stay of other proceedings -- Examinations of defendant --

Scope of examination and report.

(1) A court in which criminal proceedings are pending shall stay all criminal proceedings, if:

(&) apetitionisfiled under Section 77-15-3 or 77-15-3.5; or

(b) the court raises the issue of the defendant's competency under Section 77-15-4.

(2) The court in which the petition described in Subsection (1)(a) isfiled:

(&) shall inform the court in which criminal proceedings are pending of the petition, if the petition is not
filed in the court in which criminal proceedings are pending;

(b) shall review the allegations of incompetency;

() may hold alimited hearing solely for the purpose of determining the sufficiency of the petition, if
the court finds the petition is not clearly sufficient on its face;

(d) shall hold ahearing, if the petition is opposed by either party; and

(e) may not order an examination of the defendant or order a hearing on the mental condition of the
defendant unless the court finds that the allegations in the petition raise a bona fide doubt asto the
defendant's competency to stand trial.

3

(a) If the court finds that there is a bonafide doubt as to the defendant's competency to stand trial, the
court shall order the department to have one or two forensic evaluators complete a competency
evauation for the defendant in accordance with Subsection (3)(b) and provide a report to the court
regarding the competency of the defendant to stand trial.

(b) The court shall order the department to have the defendant evaluated by one forensic evaluator
unless:

(i) the defendant is charged with a capital felony; or

(i) the defendant is charged with afelony that is not a capital felony, and the court determines, based on
the allegationsin the petition, that good cause exists to order two competency evaluations.

(©)

-11-
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(i) Thissection does not prohibit a party from seeking an additional forensic evaluator to conduct a
competency evaluation of the defendant.

(i) If aparty seeks an additional competency evaluation under this Subsection (3)(c), the party shall:

(A) select the additional forensic evaluator; and

(B) pay the costs of the additional forensic evaluator.

(d) The stipulation by partiesto a bona fide doubt as to the defendant’'s competency to stand trial alone
may not take the place of a competency evaluation ordered under this Subsection (3).

(e) In accordance with state licensing laws, the court may only order the department to provide an initial
evaluation and progress toward competency evaluation for a defendant who is located within the
state.

(4)

(a) If the petition or other information sufficiently raises concerns that the defendant may have
an intellectual disability, at least one forensic evaluator who is experienced in assessments of
intellectual disabilities shall conduct a competency evaluation.

(b) The petitioner or other party, as directed by the court or requested by the department, shall provide
to the forensic evaluator nonmedical information and materials relevant to a determination of the
defendant's competency, including the charging document, arrest or incident reports pertaining to
the charged offense, known criminal history information, and known prior mental health evaluations
and treatments.

(c) For purposes of acompetency evaluation, a custodian of mental health records pertaining to the
defendant, including the defendant's prior mental health evaluations or records relating to the
defendant's substance use disorder, may provide the records to:

(i) with the defendant's consent, a forensic evaluator or the department on the department's request; or

(ii) aforensic evaluator by court order.

(d) A court order under Subsection (4)(c) shall include a protective order that expires 180 days after the
day on which:

(i) the defendant isfound guilty;

(i) the defendant enters a guilty plea;

(iii) the court sentences the defendant; or

(iv) if the caseis appealed, the day on which the final appeal is resolved.

(€)

-12-
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(i) Except as otherwise provided by law and in Subsections (4)(e)(ii) and (4)(f), the court shall order
the forensic evaluator to destroy al records subject to the protective order within the 180 day period
described in Subsection (4)(d).

(if) A forensic evaluator is not required to destroy the records subject to the protective order if
destroying the recordsis aviolation of ethical standards to which the forensic evaluator is subject
for occupational licensing.

(f) The court may extend the protective order described in Subsection (4)(d) if:

(i) the court finds the defendant incompetent to proceed without a substantial probability that the
defendant will become competent in the foreseeable future;

(i) the prosecutor or another individual indicates to the court that the prosecutor or other individual will
seek civil commitment of the defendant under Section 77-15-6; and

(iii) the court orders the records be maintained and used only for the purposes of examining the
defendant in connection with the petition for civil commitment.

(g) An order for acompetency evaluation may not contain an order for any other inquiry into the mental
state of the defendant that is not described in this Subsection (4).

(5) Pending a competency evaluation, unless the court or the department directs otherwise, the
defendant shall be retained in the same custody or status that the defendant was in at the time the
examination was ordered.

(6) Inthe conduct of a competency evaluation and in areport to the court, aforensic evaluator shall
consider and address, in addition to any other factors determined to be relevant by the forensic
evaluator:

(a) theimpact of the defendant's mental illness or intellectual disability on the defendant's present
ability to:

(i) rationally and factually understand the criminal proceedings against the defendant; and

(if) consult with the defendant's legal counsel with a reasonable degree of rational understanding in
order to assist in the defensg;

(b) in making the determinations described in Subsection (6)(a), the forensic evaluator shall consider, as
applicable the defendant's present ability to:

(i) understand the charges or alegations against the defendant;

(i) communicate facts, events, and states of mind;

-13-
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(iii) understand the range of possible penalties associated with the charges or alegations against the
defendant;

(iv) engagein reasoned choice of legal strategies and options,

(v) understand the adversarial nature of the proceedings against the defendant;

(vi) manifest behavior sufficient to allow the court to proceed; and

(vii) testify relevantly, if applicable; and

(c) whether the defendant is exhibiting false or exaggerated physical or psychological symptoms
relevant to the defendant's capacity to stand trial.

(7) Upon a determination that the defendant is incompetent to proceed, the forensic evaluator shall
indicate in the report to the court:

(a) thefactorsthat contribute to the defendant's incompetency, including the nature of the defendant's
mental illness or intellectual disability, if any, and its relationship to the factors contributing to the
defendant's incompetency;

(b) whether there is a substantial probability that:

(i) restoration treatment may bring the defendant to competency to stand trial in the foreseeable future;
or

(i) the defendant cannot become competent to stand trial in the foreseeable future;

(c) whether the defendant would benefit from restoration treatment; and

(d) if the forensic evaluator makes the determination under Subsection (7)(b)(i) or (7)(c), an explanation
of the reason for the determination and a summary of the treatment provided to the defendant in the
past.

)

(a
(i) A forensic evaluator shall provide an initial report to the court and the prosecuting and defense

attorneys within 30 days of the receipt of the court's order.
(ii) Thereport shall inform the court of the examiner's opinion concerning the competency of the
defendant to stand trial.

(b)

(i) If theforensic evaluator is unable to complete the report in the time specified in Subsection (8)(a),
the forensic evaluator shall give written notice to the court.

-14 -
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(if) A forensic evaluator who provides the notice described in Subsection (8)(b)(i) shall receive a 15-
day extension, giving the forensic evaluator atotal of 45 days after the day on which the forensic
evaluator received the court's order to conduct a competency evaluation and file areport.

(iii) [The] Except as provided in Subsection (8)(b)(iv), the court may further extend the deadline for
completion of the evaluation and report if the court determines that there is good cause for the

extension.
(iv) If an extension is sought because the forensic evaluator has been appointed to examine an inmate

for competency to be executed or has been called to testify at a competency hearing described
in Section 77-19-204, the court shall further extend the deadline to compl ete the report on the
defendant’'s competency to stand trial.

[€iv)] (v) Upon receipt of an extension described in Subsection (8)(b)(iii), the forensic evaluator shall
file the report as soon as reasonably possible.

(9) Any written report submitted by aforensic evaluator shall:

(a) identify the case ordered for evaluation by the case number;

(b) describe the procedures, techniques, and tests used in the examination and the purpose or
purposes for each, the time spent by the forensic evaluator with the defendant for purposes of the
examination, and the compensation to be paid to the evaluator for the report;

(c) statetheforensic evaluator's clinical observations, findings, and opinions on each factor described in
Subsection (6); and

(d) identify the sources of information used by the forensic evaluator and present the basis for the
forensic evaluator's clinical findings and opinions.

(10)

(&) Any statement made by the defendant in the course of any competency examination, whether the
examination iswith or without the consent of the defendant, any testimony by a forensic evaluator
based upon the statement, and any other fruits of the statement may not be admitted in evidence
against the defendant in any criminal proceeding except on an issue respecting mental condition on
which the defendant has introduced evidence, unless the evidence is relevant to a determination of
the defendant's competency.

(b) Before examining the defendant, the forensic evaluator shall specifically advise the defendant of the
limits of confidentiality as provided under Subsection (10)(a).

(11)

-15-
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(@) Upon receipt of the forensic evaluators' reports, the court shall set a date for a competency hearing.
The hearing shall be held not less than five and not more than 15 days after the day on which the
court received the forensic evaluators' reports, unless for good cause the court sets alater date.

(b) Any person directed by the department to conduct the competency evaluation may be subpoenaed to
testify at the hearing.

(c) The court may call any forensic evaluator to testify at the hearing who is not called by the parties. If
the court calls aforensic evaluator, counsel for the parties may cross-examine the forensic evaluator.

(d)

(i) If the forensic evaluators arein conflict as to the competency of the defendant, all forensic evaluators
should be called to testify at the hearing if reasonably available.

(ii) A conflict in the opinions of the forensic evaluators does not require the appointment of an
additional forensic evaluator unless the court finds good cause for the appointment.

(iii) If aparty seeks an additional competency evaluation under this Subsection (11), that party shall:

(A) select the additional forensic evaluator; and

(B) pay the costs of the additional forensic evaluator.

(12)

@

(i) A defendant shall be presumed competent to stand trial unless the court, by a preponderance of
the evidence, finds the defendant incompetent to proceed.
(it) The burden of proof is upon the proponent of incompetency at the hearing.

(b) An adjudication of incompetent to proceed does not operate as an adjudication of incompetency to
giveinformed consent for medical treatment or for any other purpose, unless specifically set forthin
the court order.

(13) In determining the defendant's competency to stand trial, the court shall consider the totality of the
circumstances, including:

(@) the petition;

(b) the defendant's criminal and arrest history;

(c) prior mental health evaluations and treatments provided to the court by the defendant;

(d) subject to Subsection (15), whether the defendant was found incompetent to proceed in a criminal
action unrelated to the charged offense for which the petition isfiled;

(e) thetestimony of lay witnesses, if any;
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() theforensic evaluator's testimony and report;

(g) the materials on which the forensic evaluator's report is based; and

(h) any other relevant evidence or consideration bearing on the competency of the defendant.

(14) If the court finds the defendant incompetent to proceed:

(a) the court shall issue the order described in Subsection 77-15-6(1), which shall:

(i) include findings addressing each of the factors in Subsection (6)(a);

(i) include atransportation order, if necessary;

(iii) be accompanied by the forensic evaluators' reports, any psychiatric, psychological, or social work
reports submitted to the court relative to the mental condition of the defendant, and any other
documents made available to the court by either the defense or the prosecution, pertaining to the
defendant's current or past mental condition; and

(iv) be sent by the court to the department; and

(b) the prosecuting attorney shall provide to the department:

(i) the charging document and probable cause statement, if any;

(if) arrest or incident reports prepared by law enforcement and pertaining to the charged offense; and

(i) additional supporting documents.

(15) The court may not find the defendant incompetent to proceed based solely on a court having
ordered the release of the defendant under Section 77-15-3.5 or Section 77-15-6 in an unrelated
criminal action if the court in the unrelated criminal action ordered the release more than one year
before the day on which the petition described in Subsection (13)(a) isfiled.

(16) The court may make any reasonable order to ensure compliance with this section.

(17) Failureto comply with this section does not result in the dismissal of criminal charges.

Section 4. Section 77-15a-101.1 is renumbered and amended to read:
[#7-15a-102}-77-15a-101.1. Definitions for chapter.
As used in this chapter[;-a-defendantis-intellectually-disabled™f]:

(1) "Intellectually disabled" means.

(a) [the-defendant-has]significant subaverage general intellectual functioning that [resuttsin-anet| exists

concurrently with significant deficiencies in adaptive functioning|-that-exist-primarity-in-the-areasof

as); and

alalaa
Cao0
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[(2)] (b) the subaverage general intellectual functioning and the significant deficienciesin adaptive
functioning [under-Subsection-{1)] described in Subsection (1)(a) are both manifested [prierto-age
22] before theindividual is 22 years old.
(2) "Prescreening psychologist" means a psychologist who:
(a) islicensed in accordance with Title 58, Chapter 61, Psychologist Licensing Act; and
(b) hasat least five years of experiencein testing, evaluating, and diagnosing individuals as
intellectually disabled.
Section 5. Section 77-15a-101.5 is renumbered and amended to read:
[77-15a-161}-77-15a-101.5. Intellectually disabled defendant not subject to a sentence of
death{ Defendant-with-sighificant subaverage functioningnot-subje o-sentence of death-i
confession-not-corroborated} .
[B] A defendant who isfound by the court to be intellectually disabled [as-definedin-Section

77-15a-102-]is not subject to [the-death-penalty] a sentence of death.

ho-dokin

{f} thedeath-penalty{} asentenceof death}f:]

Section 6. Section 77-15a-104 is amended to read:
77-15a-104. Hearing -- Notice -- Stay of proceeding -- Examinations of defendant -- Scope of
examination -- Report -- Procedures.

[
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(1) If aprosecuting attorney files a notice of intent to seek a sentence of death, and unless the defendant

obj ects to the appointment, the court shall appoint a prescreening psychologist to determine the

defendant's intelligence quotient using the procedures for determining intelligence quotient that are

community, nationally, and culturally accepted at the time of appointment.

(2

(a) If adefendant objects to the appointment of a prescreening psychologist as described in Subsection
(1), the defendant waives the right to assert that the defendant is intellectually disabled for purposes
of establishing that the defendant is not subject to a sentence of death.

(b) The court shall make a determination on the record as to whether the defendant's waiver under

Subsection (2)(a) is knowing and voluntary.

(c) A waiver under this Subsection (2) does not preclude the defendant from offering evidence of

the defendant's mental capacity as mitigation evidence in the sentencing proceeding described in
Section 76-3-207.

(3) Within {16} 30 days after that day on which the defendant is tested by an appointed prescreening
psychologist, the prescreening psychologist shall submit awritten report to the court on the

prescreening psychologist's determination of the defendant's intelligence quotient.

()]
(a) If aprescreening psychologist determines that the defendant's intelligence quotient is higher than 75:

(i) the defendant shall present any evidence of alower intelligence quotient within {16} 30 days

after the day on which the prescreening psychol ogist submits the report described in Subsection
3); and
(ii) except as provided in Subsection (4)(c), the court shall make the prescreening psychologist's

report available to the defendant but seal the report as to all other persons.

(b) If aprescreening psychologist determines that the defendant's intelligence quotient is higher than 75

and the defendant presents no contrary evidence under Subsection (4)(a)(i):

(i) no further examination of the defendant may be ordered under this section; and
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592 (ii) the court shall enter an order stating that a sentence of death is a sentencing option in the case before

the court.
594 (c) The court shall release the prescreening psychologist's report on the motion of any party if the

defendant introduces the report in the case before or after conviction or in any related collateral

proceeding.
597 (d) A determination by a prescreening psychologist that the defendant’s intelligence quotient is higher

than 75 does not preclude the defendant from introducing evidence of the defendant's mental

capacity at the sentencing proceeding described in Section 76-3-207.

601 (5) If the prescreening psychologist determines that the defendant's intelligence quotient is 75 or less, or

the defendant presents evidence of alower intelligence quotient as described in Subsection (4)(a)(i):

604 (a) the court may stay all proceedingsin order to address the issue of whether the defendant is
intellectually disabled; and
606 (b) the court shall order an examination of the defendant as described in Subsection (6).

607 [(3)] (6)
(& The court shall order the Department of Health and Human Services to appoint at |east two mental

health experts to examine the defendant and report to the court.
610 (b) [Fheexperts] An examiner described in Subsection (6)(a):
611 (i) may not be involved in the current treatment of the defendant; and

612 (i) snal have expertise in intellectual disability assessment.
613 [{b)] (c) Upon appointment of [the-experts] the examiners, the defendant, or other party as directed by
the court, shall provide information and materials to the examiners relevant to a determination [of

the defendant'stntellectual-disability] of whether the defendant is intellectually disabled, including:
617 (i) copies of the charging document[+]

618 (ii) arrest or incident reports pertaining to the charged offense[] ;

619 (iii) known criminal history information[;-ane-] ; and

620 (iv) known prior mental health evaluations and treatments.

621 [{€)] (d) The court may make the necessary ordersto provide the information listed in Subsection [(3)
{b)] (6)(c) to the examiners.

623 [{d)] () The court may providein [its] the court's order appointing the examiners that custodians of
mental health records pertaining to the defendant shall provide those records to the examiners
without the need for consent of the defendant or further order of the court.
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[€e)] () [Prierte] Before examining the defendant, [examiners] an examiner shall specifically advise
the defendant of the limits of confidentiality as provided under Section 77-15a-106.

[(4)] (7) During any examinations under Subsection [(3)] (6), and unless the court directs otherwise, the
defendant shall be retained in the same custody or status [he] the defendant was in at the time the
examination was ordered.

[(5)] (8) [Theexperts] An examiner described in Subsection (6)(a) shall, in the conduct of [their
examinations-and-in-their-reports| the examiner's examinations and reports to the court, consider and
address:

(@) whether the defendant isintellectually disabled-as-definedin-Section77-15a-102];

{{)} and
[{b) thedegfeeef—aﬂymteHeetual—eheabiHy—the{{} eepeﬂ{}aeam’rﬂer}nﬁlﬂds{&@ﬂsﬂ

[€eh] (b) the degree of any intellectual disability the [expert] examiner findsto exist.

[(6)] (9)

(a) [Theexpertsexaminingthedefendant] An examiner shall provide [writtenreports| awritten report
to the court, the prosecution, and the defense within 60 days [ef the receipt-of] after the day on

which the examiner receives the court's order, unless the [expert] examiner submitsto the court a
written request for additional time in accordance with Subsection [(6){(€)] (9)(c).

(b) The [reperts] written report shall provide, to the court and to prosecution and defense counsel,
the [examiners] examiner's written opinions concerning [thetnteltectual-disability-of the
defendant] whether the defendant is intellectually disabled.

(c) If an examiner requests of the court additional time, the examiner shall provide the report to the

court and counsel within 90 days [from-thereceipt-of-the court's-order-untess-for-good-cause

shown;] after the day on which the examiner receives the court's order, unless the court authorizes,

for good cause shown, an additional period of time to complete the examination and provide the

report.
[(H] (10) Any written report submitted by an [expert] examiner under Subsection (9) shall:

(@) identify the specific matters referred for evaluation;

(b) describe the procedures, techniques, and tests used in the examination and the purpose or purposes
for each;
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(c) statethe [expert's] examiner's clinical observations, findings, and opinions; and

(d) identify the sources of information used by the [expert] examiner and present the basis for the
[expert's] examiner's clinical findings and opinions.

[(8)] (11) Within 30 days after [receipt-of] receiving the report from the Department of Health and
Human Services, but not later than five days before hearing, or at any other time the court directs,
the prosecuting attorney shall file and serve upon the defendant a notice of witnesses the prosecuting
attorney proposes to call in rebuttal.

[(9)] (12)

() Except pursuant to Section 77-15a-105, this chapter does not prevent any party from producing any
other testimony as to the [mental-condition] intellectual or adaptive functioning of the defendant.

(b) Expert witnesses who are not appointed by the court are not entitled to compensation under

Subsection [(10)] (13).
[(20)] (13)

(a) [Expenses] The Department of Health and Human Services shall pay the expenses of examinations
of the defendant ordered by the court under this section[-shal-be-paid-by-the Department-of Health
and-Human-Services|.

(b) [Fravel] The Department of Health and Human Services shall charge travel expenses associated
with any court-ordered examination that are incurred by the defendant [shal-be-charged-by-the

Department-of Health-and-Human-Services]to the county where prosecution is commenced.
[(TD)] (14)
(@

(i) When thereport is received, the court shall set adate for a hearing that iswithin a

reasonabl e time before jury selection to determine if the exemption under Section

(i1) The court shall make a determination described in Subsection (14)(a)(i) within a reasonable
time before jury selection.

(b) Prosecution and defense counsel may subpoenato testify at the hearing any person or organization
appointed by the Department of Health and Human Services to conduct the examination and any
independent examiner.

(©)
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(i) The court may call any examiner to testify at the hearing who is not called by the parties.

(ii) If the court calls an examiner, counsel for the parties may cross-examine that examiner.

[(32)] (15)

(@) A defendant is presumed not to be intellectually disabled unless the court, by a preponderance of the
evidence, finds the defendant to be intellectually disabled.

(b) The burden of proof is upon the proponent of intellectual disability at the hearing.

[(b)] (c) A finding of intellectual disability does not operate as an adjudication of intellectual disability
for any purpose other than exempting the [persen] defendant from a sentence of death in the case

before the court.

[(B3){1 {(16)}

{(B)}
[B)Y{1 {(e)}}

QLN a
‘ \/

[(4] (A{(16)}
(@) If the court finds the defendant is intellectually disabled, [it] the court shall issue an order:
(i) containing findings of fact and conclusions of law, and addressing each of the factorsin
Subsections [(5)(a)] (8)(a) and (b); and
(i) stating that [the-death-penalty] a sentence of death is not a sentencing option in the case before
the court.

ficienciestistedin Subsection { [} 241 5(2)} andhthat -
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state-may-proceed-with-{ [} Hs{}thestates}easeaﬁdrl
[ intreduee theeonfessioninto-evideneeand{{} thedeathpenatty{} asenteneeof death} -withnetbe

[9)] (b

(i) A finding by the court regarding whether the defendant qualifies for an exemption under Section
[#7-15a-101] 77-15a-101.5 isafinal determination of that issue for purposes of this chapter.

(i) [FhetoHowingequestions] \Whether the defendant is intellectually disabled for purposes of this
chapter may not be submitted to the jury by instruction, specia verdict, argument, or other means.[:]

F-15a-101(2){ } deseribedin-Subsection77-15a-101:5(2)} -]
(iif) This chapter does not prevent the defendant from submitting evidence of intellectual disability or

other mental deficiency to establish a mental condition as a mitigating circumstance under Section
76-3-207.
[(15)

state-pursuant to-Section77-18a-1]
[(26)] (18){(17)} Failureto comply with this section does not result in the dismissal of criminal

charges.
Section 7. Section 77-15a-105 is amended to read:
77-15a-105. Defendant'swilful failureto cooperate -- Expert testimony regarding
intellectual dlsablllty isbarred.

fhaHhedefeHdaFHsexemﬁP#eH%hedea&hﬁenal%y] If the defendant presents evidence { of }

or makes an argument that the defendant is exempt from a sentence of death under this chapter,

the defendant shall make himself or herself available and fully cooperate in any examination by
mental health experts appointed by the Department of Health and Human Services and any other
independent examiners for the defense or the prosecution.
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(2) If the defendant wilfully fails to make himself or herself available and fully cooperate in the
examination, and that failure is established to the satisfaction of the court, the defendant is barred
from presenting expert testimony relating to any exemption from [the-death-penalty] a sentence of
death under this chapter.

Section 8. Section 77-18a-1 is amended to read:
77-18a-1. Appeals-- When proper.
(1)
{(@} A defendant may, as amatter of right, appeal from:
{f@{}} {(H}} afina judgment of conviction, whether by verdict or plea;
{t){1} {GH}} anorder made after judgment that affects the substantial rights of the defendant;
{f(e{}} {GiH}} an order adjudicating the defendant's competency to proceed further in a pending
prosecution;[{ f} of]
{HAd){}} {Gw)}} anorder denying bail under Chapter 20, Bail[:] ; or
(V){(e)} an order finding the defendant is not intellectually disabled after an examination and

hearing as described in Section 77-15a-104.

(2

N—"

{(2)} Inaddition to any appeal permitted by Subsection (1), a defendant may seek discretionary
appellate review of any interlocutory order.

(3) The prosecution may, as amatter of right, appeal from:

(a) afinal judgment of dismissal, including adismissal of afelony information following arefusal to
bind the defendant over for trial;

(b) apretrial order dismissing a charge on the ground that the court's suppression of evidence has
substantially impaired the prosecution’s case;

(c) an order granting a motion to withdraw a plea of guilty or no contest;

(d) an order arresting judgment or granting a motion for merger;

(e) an order terminating the prosecution because of afinding of double jeopardy or denial of a speedy
trial;

(f) an order granting anew trial;

(g) an order holding a statute or any part of it invalid;
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(h) an order adjudicating the defendant's competency to proceed further in a pending prosecution;

(i) an order finding, [pursuantto-TFitle 77,-Chapter-19,-Part-2,-Competency-forExecution] in

accordance with Chapter 19, Part 2, Competency for Execution, that an inmate sentenced to death is

Incompetent to be executed;
(j) anorder holding that a defendant is exempt from a sentence of death under Section 77-15a-104;
[()] (k) an order reducing the degree of offense pursuant to Section 76-3-402;
[(k)] (1) anillegal sentence; or

[(D] (m) an order dismissing a charge pursuant to Subsection 76-2-309(3).
(4) Inaddition to any appeal permitted by Subsection (3), the prosecution may seek discretionary
appellate review of any interlocutory order entered before jeopardy attaches.
Section 9. Section 77-19-6 is amended to read:
77-19-6. Sentence of death -- Warrant -- Delivery of warrant -- Deter mination of execution

)

(&) When ajudgment of death isrendered for a defendant, the sentencing court shall:

(i) immediately transmit a statement of the conviction and sentence and a summary of the evidence

given at trial to the Board of Pardons and Parole; and
(ii) draw and deliver awarrant, signed by the judge and attested by the clerk under seal of the court,
to the sheriff of the county where the conviction occurred.

(b) The sheriff shall deliver the warrant and a certified copy of the judgment to the executive director
of the Department of Corrections, or the executive director's designee, at the time of delivering the
defendant to the custody of the Department of Corrections.

@)

(a) [The] Subject to Subsection (2)(b), the warrant shall state the conviction, the [judgment] sentence,
the method of execution, and the [appeinted-day-the judgment-iste-be-executed, which-may-ne

] day on which the sentence is to be executed.
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818 (b) The day on which a sentence is to be executed may not be:

819 (i) sooner than 30 days after, or later than 60 days after, the day on which the sentencing court issues

the warrant; or

821 (ii) aSunday, Monday, or alegal holiday[;-asdefined-in] under Section 63G-1-301.

822 (3) The Department of Corrections shall determine the hour, within the appointed day, at which the
[judgment] sentence is to be executed.

817 Section 10. Section 77-19-8 is amended to read:

818 77-19-8. Sentence of death, when suspended, and by whom.

826 (1) Except as stated in Subsection (2), ajudge, tribunal, or officer, other than the governor or the Board

of Pardons and Parole, may not stay or suspend the execution of a[judgment] sentence of death.
829 2
(&) A court [ef-competentjurisdiction|shall issue atemporary stay of [judgment] a sentence of death

when:
824 () atimely motion for anew trial isfiled;
831 [D] (i) thejudgment is appealed;
832 [€#)] (iii) thejudgment is automatically reviewed in accordance with Subsection {76-3-207(11)}
76-3-207(10);
834 [€H5] (iv) the [person] individual sentenced to death files:

835 (A) afirst petition for postconviction relief [after-the-direct-appea-Junder Title 78B, Chapter 9,
Postconviction Remedies Act; or

837 (B) atimely notice of appeal from afinal order of afirst petition for postconviction relief;

839 [{)] (v) the[person-senteneced-to-eeathreguests] individual sentenced to death is appointed

counsel under Subsection [78B-9-202(2)(a)] 78B-8-202(1) to represent the [person] individual
inafirst action for postconviction relief under Title 78B, Chapter 9, Postconviction Remedies

Act; or
843 [€¥)] (vi) counsel enters an appearance to represent the [person] individual sentenced to deathin a

first action for postconviction relief under Title 78B, Chapter 9, Postconviction Remedies Act.
846 (b) A court may grant atemporary stay to determine competency to be executed in accordance with Part

2, Competency for Execution.
848 [(b)] (c) A court may not issue atemporary stay of [judgment] a sentence of death when the
[person] individual sentenced to death files a petition for postconviction relief under Title 78B,
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Chapter 9, Postconviction Remedies Act, or atimely notice of appeal from afinal order on the

petition, after afirst petition of postconviction relief has been denied or dismissed, unless the court

first finds al of the following:
(i) the claimswould not be barred under Section 78B-9-106;
(ii) the claimsare potentially meritorious; and
(iii) the petition_or appeal may not be reasonably disposed of before the execution date.
[(e)] (d)
(i) The executive director of the Department of Correctiong]-or-a-designeeunder-Section-77-19-202] , or

the executive director's designee, may temporarily suspend the execution under Section 77-19-202 if

the [person] individual sentenced to death appears to be incompetent or pregnant.

(ii) A temporary suspension under Subsection [{2){€)(H)] (2)(d)(i) shall end if the [person] individual is
determined to be:

(A) competent;

(B) not pregnant; or

(C) no longer incompetent or pregnant.

(3) If acourt issued atemporary stay under Subsection {(2)(a)(it)} (2)(a)(iii), the court shall vacate the
stay when the automatic review of the defendant's sentence is concluded.

(4) If acourt issued atemporary stay under Subsection {(2)(a)(iv)} (2)(a)(v) or {{v)} (vi), the court
shall vacate the stay if a petition for postconviction relief under Title 78B, Chapter 9, Postconviction
Remedies Act, is not filed before the statute of limitations passes under Section 78B-9-107.

(5) Except as provided in Subsection (3) or (4), a stay issued by a court under Subsection (2)
automatically expires upon the entry of afinal order disposing of the action that triggered the stay.

(6) If astay isvacated or expires before the day on which the sentence is to be executedand the sentence

remains in force, the issuance of a new order of execution and warrant is not reguired to execute the

sentence.

[(3)

[(b)] (7) [Arequestfor] The appointment of counsel under Section 78B-9-202 does not constitute an
application for postconviction or other collateral review and does not toll the statute of limitations
under Section 78B-9-107.
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Section 11. Section 77-19-9 is amended to read:
77-19-9. Sentence of death not executed -- Order for execution.

(1) If for any reason a sentence of death has not been executed and remains in force, the attorney

general, or the county or district attorney in the county or district in which the conviction occurred,

may apply for an order of execution from the court in which the conviction occurred.

(@)
(2

{(8)} Within 21 days after the application isfiled, the court shall { held-ahearingto-considerthe

(i) subject to Subsections { (3)(b)} (2)(b) and (c), enter an order requiring the executive director of

the Department of Corrections, or the executive director's designee, to ensure that the sentence

is executed on a specified day if no legal reason exists against the execution of a sentence for
death; and
(i) draw and deliver another warrant for the execution of the sentence for death in accordance with
Section 77-19-6.
(b) {The} Except as provided in Subsection (2)(c), the specified day described in Subsection { (3}(a)(i}

} (2)(a)(i) may not be:
(i) sooner than 30 days after, or |ater than 60 days after, the day on which the court enters the orderfor

execution; or
(i) aSunday, Monday, or legal holiday under Section 63G-1-301.
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(c) If the defendant seeks review of afinding of competency by the Supreme Court and the Supreme

Court does not set the finding of competency aside, the specified day described in Subsection (2)(a)
(i) may not be:

sooner than 15 days after, or later than 30 days after, the day on which the court enters the order for

—
N—

execution; and
(ii) aSunday, Monday, or legal holiday under Section 63G-1-301.

(©){(d)} Nolegal reason exists under Subsection { {3){a)(i)-} (2)(a)(i) if:
(i) thereisno stay in effect for the sentence; and

(ii) thereisno procedural defect in the warrant application process.
{IB){1} {4}} The Department of Corrections shall determine the hour, within the
[appeinted] specified day, at which the [judgment] sentenceis to be executed.
Section 12. Section 77-19-10 is amended to read:
77-19-10. Sentence of death -- Location and proceduresfor execution.

(1) The executive director of the Department of Corrections, or [a] the executive director's designee,
shall ensure that the method of [judgment] a sentence of death specified in the warrant or as required
under Section 77-18-113 is carried out at a secure correctional facility operated by the department

and at an hour determined by the department on the date specified in the warrant.

(2) When the [judgment] sentence of death isto be carried out by lethal intravenous injection, the
executive director of the department or a designee shall select two or more persons trained in
accordance with accepted medical practices to administer intravenous injections, who shall each
administer a continuous intravenous injection, consisting of one or more substances of atype and
amount that is sufficiently effective to cause death without a substantial risk of severe pain.

(3) If the [judgment] sentence of death isto be carried out by firing squad under Subsection
77-18-113(2), (3), or (4) the executive director of the department or a designee shall select afive-
person firing squad of peace officers.

(4) Compensation for persons administering intravenous injections and for members of afiring squad
under Subsection 77-18-113(2), (3), or (4) shall be in an amount determined by the director of the
Division of Finance.

(5) Death under this section shall be certified by a physician.

(6) The department shall adopt and enforce rules governing procedures for the execution of

[judgments] sentences of death.
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Section 13. Section 77-19-201 is repealed and reenacted to read:
Part 2. Issues of Pregnancy and Competency for Execution

77-19-201. Definitionsfor part.
Asused in this part:
(1) "Incompetent to be executed" means that, due to a mental condition, the individual sentenced to

death lacks arational understanding that the individual is to be executed as punishment for the

individual's commission of the crime of murder.

(2) "Sentencing court” means the court in which the sentence of death was rendered.
Section 14. Section 77-19-202 is repealed and reenacted to read:
77-19-202. Notification of pregnancy or incompetency of inmate sentenced to death.

(1) Asused in this section, "executive director" means the executive director, or the executive director's

designee, of the Department of Corrections.

2

(a) The executive director shall immediately give written notice to the sentencing court, the prosecuting

attorney, the attorney general, and defense counsel for an inmate if:
(i) the inmate has been sentenced to dezth;
(i) al state and federal appeals or review attacking the sentence have been exhausted;

(iii) an active warrant for execution has been signed and an execution date has been set as described
in Sections 77-19-6 and 77-19-9; and
(iv) the executive director has good reason to believe that:

(A) theinmate is pregnant; or

(B) theinmate's competency to be executed under this chapter should be addressed by the sentencing
court.

(b) If the sentencing court receives a notice under Subsection (2)(a), the execution of the sentence of
death shall be stayed pending further order of the court.

(3) If the sentencing court receives a notice under Subsection (2)(a) that there is good reason for the

sentencing court to address an inmate's competency to be executed, the sentencing court shall order

that the mental condition of the inmate be examined under the provisions of Section 77-19-204,

including holding a hearing at which the state and the inmate may appear as parties.
Section 15. Section 15 is enacted to read:
77-19-202.5. Proceduresfor pregnant inmate sentenced to death.
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(1) If the sentencing court finds that an inmate sentenced to death is pregnant, the sentencing court
shall:
(a) immediately transmit a certificate of the finding to the Department of Corrections and the Board of

Pardons and Parole; and

(b) issue an order staying the execution of the sentence of death during the pregnancy.

(2) When the sentencing court finds that an inmate sentenced to death is no longer pregnant, the

sentencing court shall:

(a) immediately transmit a certificate of the finding to the Board of Pardons and Parole; and

(b) except as provided in Subsection 77-19-8(6), draw and deliver another warrant in accordance with
Section 77-19-6, with a copy of the certificate of the finding.

(3)

(a) Subject to Subsection (3)(b), the warrant shall state the day on which the sentence is to be executed.

(b) The day on which the sentence is executed may not be:

(i) sooner than 30 days after, or later than 60 days after, the day on which the sentencing court issues

the warrant; or
(i) aSunday, Monday, or legal holiday under Section 63G-1-301.
Section 16. Section 77-19-203 is amended to read:
77-19-203. Petition for inquiry asto competency to be executed -- Filing -- Contents.

(1) If aninmate who has been sentenced to death is or becomes incompetent to be executed, a petition
under Subsection (2) may be filed in the district court of the county where the inmate is confined.

(2) The petition shall:

(a) contain acertificate stating that it isfiled in good faith and { fon reasonable grounds to believe the
inmate is incompetent to be executed{]} notforthepurposeof-delay}; and

(b) contain a specific recital of the facts, observations, and conversations with the inmate [thatform
the-basisfor-thepetition] that give rise to the belief that the inmate may not be competent to be
executed.

(3) The petition may be:

(a) based upon knowledge or information and belief[-and-may-be] ; and

(b) filed by the inmate alleged to be incompetent, legal counsel for the inmate, or by an attorney

representing the state.
(4)
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(@) A motion for an examination of the inmate that isfiled fewer than 21 days before the day on which

the inmate is scheduled to be executed is untimely.

(b) A court may not consider amotion that is untimely under Subsection (4)(a) unless the motion is
accompanied by:

(i) at least one affidavit from alicensed physician or licensed psychologist who has examined the

inmate and determined that, in the physician's or psychologist's opinion, the inmate is not competent

to proceed; and

(ii) astatement that establishes good cause for the failure to file a motion for examination in atimely

manner.

[(4)] (5) Beforeruling on apetition filed by an inmate or [his] the inmate's counsel alleging that
the inmate is incompetent to be executed, the court shall give the state and the Department of
Corrections an opportunity to respond to the allegations of incompetency.

(6) The court shall prioritize any proceeding regarding the examination of the inmate for competency to
be executed so that the proceeding is compl eted before the scheduled execution date.

(7) When apetition isfiled under this section, a stay of a scheduled execution may only be granted if

there are circumstances beyond the court's control that prevent the court from ruling on the petition
before the scheduled execution date.

Section 17. Section 17 is enacted to read:
77-19-203.5. Successive petitions on competency of an inmate sentenced to death.
(1) If apetition described in Section 77-19-203 isfiled after an inmate has previously been found

competent to be executed under this part, the court may not grant a hearing on the competency to be

executed unless the successive petition:

(a) alegeswith specificity a substantial change of circumstances { subsequentto} after the previous
finding of competency by the court;

(b) issufficient to raise a significant question about the inmate's competency to be executed; and

-33-



1040
1042
1043

1045
1046

1048

1051

1054

1057

1058

1059

1063

1066

1068

1070

1072

HB0495 compared with HB0495S01

(c) isaccompanied by at |least one affidavit from alicensed physician or licensed psychologist who has:

(i) examined the inmate after the previous finding of competency by the court; and

(ii) determined, in the physician's or psychologist's opinion, that the inmate is not competent to be
executed due to a substantial change in circumstances.

(2) An affidavit described in Subsection (1)(c):

(a) shall contain new and specific facts that support the opinion of the licensed physician or licensed

psychologist; and

(b) does not meet the requirements of Subsection (1)(c) if any of the new facts described in Subsection

(2)(a) were known to the defense before the previous finding of the court that the inmate was

competent to be executed.

(3) In determining whether a successive petition involves a substantial change of circumstances under
Subsection (1)(a) and raises a significant question under Subsection (1)(b), the court may consider

evidence given by the state in opposition to the petition.

(4) When a successive petition isfiled, a stay of a scheduled execution {isdisfavored-and} may only be
granted { upon-ashowing-of-extraordinary-} if there are circumstancesbeyond the court's control that
prevent the court from ruling on the petition before the scheduled execution date.

Section 18. Section 77-19-204 is amended to read:

77-19-204. Order for hearing -- Examinations of inmate -- Scope of examination and report.

(1) A court shall order the Department of Health and Human Services to immediately examine an

inmate sentenced to death and report to the court concerning the inmate's mental condition if:

(a) the court receives notice of a good reason to address the inmate's incompetency to be executed under
Section 77-19-202;

(b) apetition isfiled with the court that complies with Section 77-19-203 and the court has good reason
to believe the inmate may {by-} be incompetent to be executed; or

(c) asuccessive petition isfiled with the court that complies with Section 77-19-203.5 and the court has
asignificant question about the inmate's competency to be executed.

(2)
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(@) Theinmate subject to examination under Subsection (1) shall be examined by at least two mental
health experts who are not involved in the inmate's current treatment.

(b) The Department of Corrections shall provide information and materials to the examiners relevant to
adetermination of the inmate's competency to be executed.

(c) The court may provide, in the court's order appointing examiners, that a custodian of mental or

physical health records pertaining to the inmate shall provide the mental or physical health records

to the examiners without the need for consent of the defendant or any further order of the court.

(3) Theinmate shall make himself or herself available and fully cooperate in the examination by the
Department of Health and Human Services and any other independent examiners for the defense or
the state.

(4) [Fheexaminers] An examiner shall in the conduct of [theit] the examiner's examinations and in
[their] the examiner's reports to the court consider and address, in addition to any other factors
determined to be relevant by the [examiners] examiner:

() theinmate's awareness of the fact of the inmate's impending execution;

(b) the inmate's understanding that the inmate isto be executed for the crime of murder;

(c) the nature of the inmate's mental disorder, if any, and its relationship to the factors relevant to the
inmate's competency; and

(d) whether psychoactive medication is necessary to maintain or restore the inmate's competency.

)

(a) [Theexaminerswho-are] An examiner who is examining the inmate shall [each-provide-an
nitial] provide areport to the court and the attorneys for the state and the inmate within [60-days

of-thereceipt-of the court'sorder] 30 days after the day on which the examiner received the court's
order for an examination of the inmate.

(b) The report described in Subsection (5)(a) shall inform the court of the examiner's opinion

concerning the competency of the inmate to be executed[wtheaﬂemaﬂve%heexamm%may

-35-



1106

1108

1111

1115
1116
1117

1119

1122

1124

1127

1129

1131

HB0495 compared with HB0495S01

(@ All interviews with the inmate conducted by the examiners shall be videotaped, unless otherwise
ordered by the court for good cause shown.

(b) The Department of Corrections shall provide the videotaping equipment and facilitate the
videotaping of the interviews.

[(b)] (c) Immediately following the videotaping, the videotape shall be provided to the attorney for the
state, who shall deliver [it] the videotape as soon as practicable to the [judge] court in whose court
the competency determination is pending.

[€€)] (d) The court shall grant counsel for the state and for the inmate, and [examinerswho-are] an
examiner who is examining the inmate under this part access to view the videotape at the court

building where the court is located that is conducting the competency determination under this part.

(7) Any written report submitted by an examiner shall:

(a) identify the specific matters referred for evaluation;

(b) describe the procedures, techniques, and tests used in the examination and the purpose or purposes
for each;

(c) statethe examiner's clinical observations, findings, and opinions on each issue referred for
examination by the court, and indicate specifically those issues, if any, on which the examiner could
not give an opinion; and

(d) identify the sources of information used by the examiner and present the basis for the examiner's
clinical findings and opinions.

)

(@

(i) When [thereports] all reports from examiners are received, the court shall set adate for a
competency hearing[;-whi ithi i
unlessthe-court-extends the timeforgood-cause] .

(i) The competency hearing shall be held no sooner than five days after, or later than 15 days after,

the day on which the reports are received by the court.

(b)

(i) Any examiner directed by the Department of Health and Human Services to conduct the examination
may be subpoenaed to provide testimony at the hearing.

(ii) If the examinersarein conflict asto the competency of the inmate, all of them should be called to
testify at the hearing if they are reasonably available.
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(©)

(i) The court may call any examiner to testify at the hearing who is not called by the parties.

(ii) Anexaminer called by the court may be cross-examined by counsel for the parties.

©)

@)

(i) Aninmate shall be presumed competent to be executed unless the court, by a preponderance of
the evidence, finds the inmate incompetent to be executed.
(ii) The burden of proof is upon the proponent of incompetency at the hearing.

(b) An adjudication of incompetency to be executed does not operate as an adjudication of the inmate's
Incompetency to give informed consent for medical treatment or for any other purpose|;-unless
specifically-setforth-inthe-court-order].

(10)

(a) If the court finds the inmate incompetent to be executed, [its] the court's order shall contain findings
addressing each of the factorsin Subsections (4)(a) through (d).

(b) The order finding the inmate incompetent to be executed shall be:

(i) delivered to the Department of Health and Human Services[;-and-shall-be ] ; and

(ii) accompanied by:

[(D] (A) copiesof the reports of the examiners filed with the court pursuant to the order of examination,
If not provided previously;

[(i)] (B) copiesof any of the psychiatric, psychological, or social work reports submitted to the court
relative to the mental condition of the inmate; and

[(iH)] (C) any other documents made available to the court by either the defense or the state, pertaining
to the inmate's current or past mental condition.

(c) A copy of the order finding the inmate incompetent to be executed shall be delivered to the
Department of Corrections.

Section 19. Section 19 is enacted to read:
77-19-204.5. Procedur es on finding of competency to be executed.
(1) If aninmate isfound competent to be executed at any time during a proceeding under this chapter,

the court shall immediately transmit a certificate of the findings to the Board of Pardons and Parole

and the Department of Corrections.

(2) Upon afinding that the inmate is competent to be executed:
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(a) any stay imposed by the court is automatically lifted; { and}

(b) except as provided in Subsection 77-19-8(6), the court shall draw and deliver another warrant of
execution, with a copy of the certificate of findings, in accordance with Section 77-19-6{:} ; and

(c) notwithstanding the expedited review described in Subsection 76-3-207(12)(b), the Supreme Court

may only stay the execution if astay is necessary to rule on an appeal or a petition for extraordinary
relief before the scheduled execution date.

Section 20. Section 77-19-205 is amended to read:

77-19-205. Procedures on finding of incompetency to be executed -- Subsequent hearings --

Noticeto attor neys.
1)
(@

stay of the execution.

(b)
(i) Upon an inmate being found incompetent to be executed:
(A) the court shall immediately transmit a certificate of the findings to the Board of Pardons and
Parole and the Department of Corrections; and
(B) the inmate shall receive appropriate mental health treatment.
(i1) Appropriate mental health treatment under Subsection [(Z){a)()] (1)(b)(i)(B) does not include the
forcible administration of psychoactive medication for the sole purpose of restoring the inmate's

competency to be executed.

[(b)] (c) The court shall order the executive director of the Department of Health and Human Services
to provide periodic assessments to the court regarding the inmate's competency to be executed.

[{€)] (d) Theinmate shall be held in secure confinement, either at the prison or the State Hospital, as
agreed upon by the executive director of the Department of Corrections and the executive director of
the Department of Health and Human Services.

(e) If theinmate remains at the prison, the Department of Health and Human Services shall consult with
the Department of Corrections regarding the inmate's mental health treatment.
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2

() [Theexaminer-or-examiners| An examiner designated by the executive director of the Department of
Health and Human Services to assess the inmate's progress toward competency may not be involved
in the routine treatment of the inmate.

(b) [Fheexaminer-orexaminers] An examiner shall each provide afull report to the court and counsel
for the state and the inmate within 90 days [of-receipt-of-the-court'sorder] after the day on which the
examiner receives the court's order.

(c) If any examiner is unable to complete the assessment within 90 days, that examiner shall
provide to the court[-and] , the counsel for the state, and the inmate a summary progress report
[whieh] that informs the court that additional time is necessary to complete the assessment, in
which case the examiner has up to an additional 90 days to provide the full report, unless the court
[entarges] extends the time for good cause.

(d) Thefull report shall assess:

(i) thefacility's or program's capacity to provide appropriate treatment for the inmate;

(i) the nature of trestments provided to the inmate;

(iif) what progress toward restoration of competency has been made;

(iv) theinmate's current level of mental disorder and need for treatment, if any; and

(v) thelikelihood of restoration of competency and the amount of time estimated to achieve it.

(3) [Theeourt-onits] Upon the court's own motion or upon motion by either party, the court may order

the Department of Health and Human Services to appoint additional mental health examiners to
examine the inmate and advise the court on the inmate's current mental status and progress toward
competency restoration.

(4)

(& Upon receipt of the full report, the court shall hold a hearing to determine the inmate's current status.

(b) At the hearing, the burden of proving that the inmate is competent is on the proponent of
competency.

[(b)] (c) Following the hearing, the court shall determine by a preponderance of evidence whether the
inmate is competent to be executed.

®)

(a) If the court determines that the inmate is competent to be executed, [it] the court shall enter findings

and shall proceed under [Subsection77-19-202(2)(€)] Section 77-19-204.5.
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(b)
(i) If the court determines the inmate is still incompetent to be executed([;] :
(A) theinmate shall continue to receive appropriate mental health treatment[;-and-] ; and
(B) the court shall hold hearings no less frequently than at 18-month intervals for the purpose of
determining the [defendant's| inmate's competency to be executed.

(if) Continued appropriate mental health treatment under Subsection [{(I){a)(i)] (1)(b) does not include
the forcible administration of psychoactive medication for the sole purpose of restoring the inmate's
competency to be executed.

(6)

(a) [H] Thecourt shall be notified if, at any time, the clinical director of the Utah State Hospital or
the primary treating mental health professional determines that the inmate has been restored to
competency[;-heshalt-netify-the-court].

(b) The court shall conduct a hearing regarding the inmate's competency to be executed within 30

working days of the receipt of the notification under Subsection (6)(a), unless the court extends the
time for good cause.

(c¢) The court may order a hearing or rehearing at any time on [its] the court's own motion.

(7) Notice of ahearing on competency to be executed shall be given to:

(a) counsel for the state and for the inmate[;-aswel-asto] ; and

(b) the office of the [prosecutor] prosecuting attorney who prosecuted the inmate on the original capital

charge.
Section 21. Section 78A-3-102 is amended to read:
78A-3-102. Jurisdiction of Supreme Court.

(1) The Supreme Court has original jurisdiction to answer questions of state law certified by a court of
the United States.

(2) The Supreme Court has original jurisdiction to issue all extraordinary writs and authority to issue all
writs and process necessary to carry into effect the Supreme Court's orders, judgments, and decrees
or in aid of the jurisdiction of the Supreme Court.

©)

(@) The Supreme Court has exclusive and original appellate jurisdiction, including exclusive and
original appellate jurisdiction of an interlocutory appeal, over:

(i) ajudgment of the Court of Appeals,
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(if) acase certified to the Supreme Court by the Court of Appeals before final judgment by the
Court of Appedls,
(i) thediscipline of alawyer;

(iv) afina order of the Judicia Conduct Commission;

[(vi)] (v) except as provided in Subsection (5), an appeal from the district court involving a

conviction or charge of a capital felony;
[¢vit)] (vi) an appeal from the district court of an order, judgment, or decree ruling on alegidative
subpoena;
[(wiit)] (vii) an appeal of an injunctive order as described in Section 78B-5-1002;
[(ix)] (viii) ajudgment, or an interlocutory appeal of an order, of adistrict court involving:
(A) an €election or voting contest; or
(B) the establishment of boundaries of political districts for purposes of an election; and
[€4)] (ix) theretention or removal of apublic officer.
(b) The Supreme Court may not transfer any matter described in Subsection (3)(a) to the Court of
Appesls.
(c) Inacaseinvolving an election or voting contest or the establishment of boundaries of political
districts for purposes of an election, ajudgment is appeal able to the Supreme Court even if:
(i) aparty filesamotion or claim for attorney fees under Rule 73 of the Utah Rules of Civil Procedure
in the district court; and
(ii) thedistrict court has not entered a dispositive order for that motion or claim.
(d) The Supreme Court has exclusive and original appellate jurisdiction to conduct an automatic review

of aconviction or sentence for a capital felony where the sentence is death in accordance with
Subsection 76-3-207(11).

(4)

(@) Inaddition to Subsection (3)(a), the Supreme Court has origina appellate jurisdiction, including

original appellate jurisdiction of an interlocutory appeal, over:
(i) afinal agency action, as described in Section 63G-4-403, in aformal adjudicative proceeding
originating from:
(A) the Public Service Commission;
(B) the State Tax Commission;
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(C) the School and Institutional Trust Lands Board of Trustees;

(D) the Board of Qil, Gas, and Mining;

(E) the state engineer; or

(F) the executive director of the Department of Natural Resources reviewing an action of the Division
of Forestry, Fire, and State Lands;

(ii) afinal order or decree of the district court review of an informal adjudicative proceeding of an
agency described in Subsection (4)(a)(i);

(iii) afinal judgment or decree of a court of record holding a statute of the United States or this
state is unconstitutional on its face under the Constitution of the United States or the Utah
Constitution;

(iv) aninterlocutory appeal from acourt of record involving afirst degree felony;

(v) anappea from adistrict court involving a conviction or charge of afirst degree felony; and

(vi) an order, judgment, or decree of a court of record over which the Court of Appeals does not
have appellate jurisdiction.

(b) The Supreme Court may transfer any matter described in Subsection (4)(a) to the Court of Appeals.
(5)

(@) The Supreme Court may not exercise subject matter jurisdiction over aclaim for ineffective

assistance of counsel in an appeal from, or upon an automatic review of, a conviction or sentence for

acapita felony where the sentence is death.

(b) Notwithstanding Subsection (5)(a), the Supreme Court has subject matter jurisdiction over aclaim

for ineffective assistance of counsel in an appeal involving a petition for postconviction relief from a

conviction or sentence for a capital felony where the sentence is death.

[(5)] (6)

(& The Supreme Court has sole discretion in granting or denying a petition for writ of certiorari for the

review of a Court of Appeals adjudication.

(b) Notwithstanding Subsection [(5)(a)] (6)(a), the Supreme Court shall review a case certified to the
Supreme Court by the Court of Appeals under Subsection (3)(a)(ii).

[(6)] (7) The Supreme Court shall comply with the requirements of Title 63G, Chapter 4,
Administrative Procedures Act, in the Supreme Court's review of an agency adjudicative
proceeding.

Section 22. Section 78A-5-102 is amended to read:
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78A-5-102. Jurisdiction of thedistrict court -- Appeals.

(1) Except as otherwise provided by the Utah Constitution or by statute, the district court has original
jurisdiction in all matters civil and criminal.

(2) A district court judge may:

(a) issue all extraordinary writs and other writs necessary to carry into effect the district court judge's
orders, judgments, and decrees; and

(b) preside over an action for which the Business and Chancery Court has jurisdiction if:

(i) thedistrict court judge is designated by the presiding officer of the Judicial Council to preside over
an action in the Business and Chancery Court as described in Section 78A-1-103.5; and

(i) aBusiness and Chancery Court judge is unable to preside over the action due to recusal or
disqualification.

(3) Thedistrict court has jurisdiction:

(a) over matters of lawyer discipline consistent with the rules of the Supreme Court;

(b) over all matters properly filed in the circuit court prior to July 1, 1996;

(c) toenforceforeign protective orders as described in Subsection 78B-7-303(8);

(d) toenjoinaviolation of Title 58, Chapter 37, Utah Controlled Substances Act;

(e) over apetition seeking to terminate parental rights as described in Section 81-13-205;

(f) except as provided in Subsection 78A-6-103(2)(a)(xiv) or (xv), over an adoption proceeding; and

(g) toissue adeclaratory judgment as described in Title 78B, Chapter 6, Part 4, Declaratory Judgments.

(4) Thedistrict court has appellate jurisdiction over judgments and orders of the justice court
asoutlined in Section 78A-7-118 and small claims appealsfiled in accordance with Section
78A-8-106.

(5) Thedistrict court has jurisdiction to review:

(8 amunicipal administrative proceeding as described in Section 10-3-703.7;

(b) adecision resulting from aformal adjudicative proceeding by the State Tax Commission as
described in Section 59-1-601,;

(c) except as provided in Section 63G-4-402, afinal agency action resulting from an informal
adjudicative proceeding as described in Title 63G, Chapter 4, Administrative Procedures Act; and

(d) by trial de novo, afinal order of the Department of Transportation resulting from formal and
informal adjudicative proceedings under Title 72, Chapter 7, Part 2, Junkyard Control Act.
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(6) Thedistrict court has original and exclusive jurisdiction over an action brought under Title 63G,
Chapter 7, Governmental Immunity Act of Utah.

(7) Thedistrict court has exclusive jurisdiction to modify ajuvenile court's permanent custody and
guardianship order as described in Subsection 78A-6-357(3)(e)(ii).

(8) Notwithstanding Section 78A-7-106, the district court has original jurisdiction over a class B
misdemeanor, a class C misdemeanor, an infraction, or aviolation of an ordinance for which a
justice court has original jurisdiction under Section 78A-7-106 if:

(a) thereisno justice court with territorial jurisdiction;

(b) the offense occurred within the boundaries of the municipality in which the district courthouse is
located and that municipality has not formed, or has formed and dissolved, ajustice court; or

(c) theoffenseis included in an indictment or information covering a single criminal episode alleging
the commission of afelony or aclass A misdemeanor by an individual who is 18 years old or older.

(9) If adistrict court has jurisdiction in accordance with Subsection (4), (8)(a), or (8)(b), the district
court hasjurisdiction over an offense listed in Subsection 78A-7-106(2) even if the offenseis
committed by an individual who is 16 or 17 years old.

(10) Thedistrict court has subject matter jurisdiction over an action under Title 78B, Chapter 7, Part 2,
Child Protective Orders, if the juvenile court transfers the action to the district court.

(11)

(8 Thedistrict court has subject matter jurisdiction over acriminal action that the justice court transfers
to the district court.

(b) Notwithstanding Subsection 78A-7-106(1), the district court has original jurisdiction over any
refiled case of acriminal action transferred to the district court if the district court dismissed the
transferred case without prejudice.

(12) Thedistrict court has no subject matter jurisdiction over aclaim for ineffective assistance for

counsel in acriminal caseinvolving a charge of acapital felony.
[(12)] (13) If the juvenile court has concurrent jurisdiction under Subsection 78A-6-104(1)(a)(i) over
a parentage action filed in the district court, the district court may transfer jurisdiction over the

parentage action to the juvenile court.
[(33)] (14) The Supreme Court and Court of Appeals have jurisdiction over an appeal from afinal
order, judgment, and decree of the district court as described in Sections 78A-3-102 and 78A-4-103.
Section 23. Section 78B-9-202 is amended to read:
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1)
(&) Within 30 days after the day on which the Supreme Court remits a case after affirming an

individual's conviction and sentence of death, the sentencing court shall:

(i) advisetheindividual, in open court and on the record, of the provisions of this chapter allowing

challenges to the individual's conviction and sentence; and

(ii) appoint counsel to represent the individual on a petition for postconviction relief in accordance
with this section and Rule 8 of the Utah Rules of Criminal Procedure.
(b) Subject to Subsection (1)(c), Subsection (1)(a)(ii) does not prevent an individual from obtaining
private counsel or waiving the appointment of counsel.

(c) If an individual wishesto reject the appointment of counsel under Subsection (1)(a)(ii), the

sentencing court shall make a finding regarding the individual's understanding of the legal

conseguences of proceeding without the appointment of postconviction counsel.

(d) The sentencing court may not appoint counsel who represented the individual at trial, or on the
direct appeal, under Subsection (1)(a)(ii).
(e) For purposes of Subsection (1)(a)(ii), the Supreme Court shall maintain alist of postconviction

counsal qualified to represent an individual who has been sentenced to death on a petition for

postconviction relief.
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(2) For asecond or successive petition for postconviction relief, a court may not appoint postconviction

counsel for an individual sentenced to death at the expense of the public, except for a claim:

(a) based on newly discovered evidence as defined in Subsection 78B-9-104(1)(e)(i); or

(b) based on Subsection 78B-9-104(1)(g) that could not have been raised in any previously filed post
trial motion or postconviction proceeding.

©)

(a) Attorney feesand litigation expensesincurred in providing the representation provided for in

this section and that the court has determined are reasonable shall be paid from state funds by
the Division of Finance according to rules established pursuant to Title 63G, Chapter 3, Utah
Administrative Rulemaking Act.

[(@)] (b) Indetermining whether the requested funds are reasonable, the court should consider:

(i) the extent to which the petitioner requests funds to investigate and develop evidence and legal
arguments that duplicate the evidence presented and arguments raised in the criminal proceeding;
and

(if) whether the petitioner has established that the requested funds are necessary to develop evidence
and legal arguments that are reasonably likely to support postconviction relief.

[(b)]

(©

(i) The court may authorize payment of attorney fees at arate of [$125] $250 per hour up to a maximum
of [$60;600] $120,000.

(ii) The court may exceed the maximum_amount described in Subsection (3)(c)(i) only upon a showing
of good cause as established in Subsections [(3)(e)-and-(f)] (3)(f) and (g).

[{e)]

(d)

(i) The court may authorize litigation expenses up to a maximum of [$20,000] $40,000.

(i) Litigation expenses under Subsection (3)(d)(i) may include payment for an investigator, a mitigation

specialist, a mental health and forensic science expert, and support personnel.

(iii) The court may exceed the maximum amount described in Subsection (3)(d)(i) only upon a showing

of good cause as established in Subsections [(3)}(e)-and-(H)] (3)(f) and (Q).
[(eh]
(e
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(i) The court may authorize the petitioner to apply ex parte for the funds permitted in Subsections [(3)
{b)-and{(€)] (3)(c) and (d) upon a motion to proceed ex parte and if the petitioner establishes the
need for confidentiality.

(ii) The motion to proceed ex parte must be served on counsel representing the state];-and-the] .

(iii) The court may not grant the motion without giving the state an opportunity to respond.

[(e)] (f) In determining whether good cause exists to exceed the maximum sums established in
Subsections [(3){b)-and-(€)] (3)(c) and (d), the court shall consider:

(i) the extent to which the work done to date and the further work identified by the petitioner duplicates
work and investigation performed during the criminal case under review; and

(i1) whether the petitioner has established that the work done to date and the further work identified is
reasonably likely to develop evidence or legal arguments that will support postconviction relief.

[(F)] (@) The court may permit payment in excess of the maximum amounts established in Subsections
[(3)(b)y-and«(€)] (3)(c) and (d) only on the petitioner's motion, provided that:

(i) if the court has granted a motion to file ex parte applications under Subsection [(3){d})] (3)(e), the
petitioner [shall-serve] serves the motion to exceed the maximum amounts on an assistant attorney
general employed in a division other than the one in which the attorney is employed who represents
the state in the postconviction case;

(ii) if the court has not granted a motion to file ex parte applications, [thenthe petitionermust-serve

] the petitioner serves the attorney representing the state in the postconviction matter with the

motion to exceed the maximum funds,

[(iD)] (iii) if the motion proceeds under Subsection [(3}H{H)] (3)(Q)(i), the designated assistant attorney
general [may] does not disclose to the attorney representing the state in the postconviction matter
any material the petitioner provides in support of the motion except upon a determination by the
court that the material is not protected by or that the petitioner has waived the attorney client
privilege or work product doctrine; and

[(H)] (iv) the court gives the state an opportunity to respond to the request for funds in excess of the

maximum amounts provided in Subsections [(3){b)-and-(c}] (3)(c) and (d).

(4)

(a) Nothing in this chapter shall be construed as creating the right to the effective assistance of
postconviction counsel [;-and-+relief] .

(b) Relief may not be granted on any claim that postconviction counsel was ineffective.
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1491
1499
1502
1503
1510 Section 24. Repealer.

ThisBill Repedls:
1511 This bill repeals
1512 Section 77-15a-103, Court may raiseissue of intellectual disability at any time.
1513 Section 77-18a-2, Capital cases.
1514 Section 77-19-7, Judgment of death -- Statement to Board of Pardons and Par ole.
1515 Section 25. Effective date.

Effective Date.

This bill takes effect on May 6, 2026.
2-18-26 8:05 PM
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